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February 2, 2010

Hon. Edmund G. Brown Jr.
Attorney General

1300 I Street, 17" Floor
Sacramento, California 95814

Attention: ~ Ms. Krystal Paris
Initiative Coordinator

Dear Attorney General Brown:

Pursuant to Elections Code Section 9005, we have reviewed the proposed constitu-
tional initiative relating to state and local approval requirements for taxes, fees, and pen-
alties (A.G. File No. 09-0100).

BACKGROUND

Taxes

The State Constitution requires a two-thirds vote of each house of the Legislature for
measures that result in increases in revenues from imposing new state taxes or changing
existing state taxes. Local governments may impose or increase taxes (other than the
base 1 percent ad valorem property tax) subject to the approval of their local voters. If
the local government proposes to use the tax proceeds for general purposes (a “general
tax”), the tax requires approval by a majority of local voters. If the tax proceeds are
earmarked for a specific purpose (a “special tax”), the voter approval threshold is two-
thirds.

Fees, Assessments, Fines, and Other Charges

Current law generally gives state and local governments significant discretion in es-
tablishing fees, assessments, fines, penalties, and other charges. Governments may im-
pose these charges for many reasons, including to offset their costs to provide specific
services and benefits (“user fees”), regulate a particular activity (“regulatory fees”), pe-
nalize certain behaviors (“fines” and “penalties”), and finance property or business im-
provements (“assessments”).

In some cases—such as many user fees, admission fees, and assessments—the
charge is closely linked to the cost of providing a particular service to an individual
beneficiary. In other cases, the charge may be based on the costs of government over-
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sight of a group or industry, the social costs associated with particular activities, or
other factors. Figure 1 provides some examples of fees where the charge is based on fac-
tors other than government’s cost to provide a service to the fee payer.

Figure 1

Fees Based on Factors Other Than the Cost of
Services to Fee Payers

Fees on Paint Manufacturers

The state imposes a regulatory fee on paint companies and other businesses
which make (or previously made) products containing lead. The state uses this
money to screen children at risk for lead poisoning, follow up on their treatment,
and identify sources of lead contamination responsible for the poisoning.

Fees on Alcohol Retailers

Several California cities impose a fee on most alcohol retailers and use the funds
for code and law enforcement and merchant education to reduce public nuisance
problems associated with alcohol (such as violations of alcohol laws, violence,
loitering, drug dealing, public drinking, and graffiti).

Oil Recycling Fee

The state imposes a regulatory fee on oil manufacturers and uses the funds for

a public information and education program, grants to local used oil collection
programs, payment of recycling incentives, research, demonstration projects, and
inspections and enforcement at used oil recycling facilities.

California Beverage Container Recycling and Litter Reduction Act

State law requires retailers who sell certain beverage containers to pay a regulato-
ry fee, or “redemption value,” to promote recycling. In 2008-09, these fees totaled
over $1 billion. Retailers typically add the price of this fee to the product’s price.
Consumers are reimbursed for these costs when they return empty beverage con-
tainers to certified recycling centers. Unredeemed redemption fee revenues sup-
port a wide range of recycling-related programs.

Imposing Fees, Assessments, and Charges. By a majority vote, the Legislature may
impose fees, assessments, and charges—or delegate this responsibility to state adminis-
trative agencies. State charges, however, may not exceed government’s related costs.
(State charges in excess of costs are considered “taxes” and are subject to the Constitu-
tion’s approval requirements for taxes.) With three exceptions, local governments gen-
erally have similar authority to impose fees, assessments, and charges. Specifically, state
law requires local governments to obtain the approval of business owners before impos-
ing assessments to finance improvements in business districts. In addition, the Constitu-
tion requires local governments to receive approval from property owners or voters be-
fore imposing (1) property owner assessments or (2) fees as an incident of property
ownership (“property-related fees”), other than fees for water, sewer, and refuse collec-
tion services.

State and Local Requirements Regarding Fines and Penalties. State and local gov-
ernments have significant discretion to set fines and penalties for violations of state
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laws and local ordinances and to discourage certain behavior. The Constitution gener-
ally does not restrict how state and local governments spend the funds raised from fines
and penalties. State and local governments may impose most fines and penalties with a
majority vote of the governing body.

PROPOSAL

This measure amends the Constitution to constrain state and local government au-
thority to impose fees and other charges.

Definition of Taxes. The measure broadens the definition of a state or local tax to in-
clude a wide range of charges that government currently may impose by a majority
vote of its governing body. As a result, more state revenue measures would require ap-
proval by two-thirds of the Legislature and more local revenue measures would require
approval by two-thirds of local voters. Specifically, the measure provides that all state
and local charges are taxes, except:

e User charges, based on government’s reasonable costs, for specific services or
benefits that government provides directly and exclusively to the fee payer.

e Regulatory charges limited to a government’s reasonable administrative costs
for issuing licenses and permits and undertaking investigations, inspections,
audits, enforcement, and adjudication.

e Charges for the use of or entrance to state or local government property.

e TFines and penalties imposed by government “as a result of a violation of a
law.”

e Local charges imposed as a condition of property development, property
owner assessments, and property-related fees.

Effective Date for State Provisions. This measure specifies that any state tax enacted
after January 1, 2010 that is inconsistent with this initiative’s provisions would become
inoperative 12 months after the effective date of this initiative unless the tax is reenacted
into law in compliance with this initiative’s requirements.

Burden of Proof. In any legal challenge, the measure specifies that government bears
the burden of proving that the charge is not a tax and that the amount raised is consis-
tent with the measure’s provisions.

FISCAL EFFECTS

By expanding the scope of what is considered a tax, the measure would make it
more difficult for state and local governments to enact a broad range of measures that
generate revenues. The extent of this change is not clear, but it would appear to include
many state and local regulatory and other charges, such as the ones summarized in Fig-
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ure 1. Future increases or changes to these charges would be subject to the approval re-
quirements for taxes.

The overall revenue impact of these changes also would depend on future actions of
the Legislature, local governing boards, and local voters. To the extent that these in-
creased voting requirements resulted in a failure to pass charges that would have been
approved under a majority vote, the measure would result in lower revenues and
spending than would have occurred otherwise. Given the potential scope of levies that
would be subject to the higher approval thresholds, the effect of the measure’s provi-
sions probably would be major.

Summary
The measure would have the following impacts on state and local governments:

e Potentially major decrease in state and local revenues and spending in the fu-
ture, depending upon actions of the Legislature, local governing bodies, and
voters.

Sincerely,

Mac Taylor
Legislative Analyst

Ana J. Matosantos
Director of Finance



